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(Arbitration as a Model)
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Abstract

Due to the economic developments, the administrative activity expansion, the public projects magnitude and their strategic
importance and for investment encouragement purposes, countries often tend to organize alternative means of settling disputes
arising from administrative contracts that are relatively more flexible and fast compared to judicial procedures and perhaps the
most important of this means is arbitration. In Irag, although it is a major destination for investment, especially in the oil, energy
and reconstruction sectors. The legislator did not seek to find a comprehensive and clear organization for arbitration that may be
applied to all types of contracts concluded by the General Administration. This study focuses on the most important manifestations
of the legislative vacuum in the arbitration provisions of the administrative contracts, as it assumes the existence of a legislative
vacuum in the Iraqi legal organization, which affects the arbitration’s validity and the legitimacy of its procedures and weakens
confidence’s effectiveness in settling the dispute. The aim of this study is to present the most prominent manifestations of the
legislative vacuum while proposing the necessary legislative solutions to address this vacuum in order to establish the appropriate
legal environment to resolve administrative contractual disputes through alternative means. The study’s most important findings
are the ahsence of a law for arbitration in administrative contracts of all kinds and that what was organized regarding arbitration
within the Public Contracts Law No. 87 for the year 2004. The Government Contracts Implementation Instructions No. 2 of 2014
applies exclusively to specific types of contracts due to the large exceptions contained therein. The Iragi legislator, although
expressed its willingness to adopt the means of amicable settlement through arbitration. The legislative capabilities were unable to
meet them, as the legislator's vision is still inaccurate and ambiguous in this regard, which calls for the enactment of a special law
on arbitration in administrative contracts that would ensure a fair mechanism for settling disputes and encourage confidence in
contracting with the administration and then improve the national legal environment in line with international obligations, ensuring
competitive advantages to attract investments and achieve economic development in the country in a manner that does not conflict
with the privacy and purpose of administrative contracts.

Keywords: Alternative Settlement, Amicable Means, Legislative Vacuum, Administrative Arbitration, Administrative Contracts,
Administrative Disputes.

Introduction

Administrative contracts are one of the most prominent legal works that the General
Administration resorts to in order to carry out its tasks, as it is a basic tool through which the
society needs are met in important vital areas towards the infrastructure’s establishment and the
public services’ provision. The system of settling administrative contract disputes through the
judiciary has been repeatedly criticized because of its complex procedures, length and high costs.
In France, there was an urgent need to improve the efficiency of this system, which called for
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4880 Legislative Vacuum Manifestations in the Amicable Settlement

the introduction of alternative methods for settling administrative contract disputes outside the
traditional judiciary’s framework, one of the most important of which is arbitration “I’arbitrage”,
and it seemed somewhat surprising at the beginning since the two concepts (arbitration and
administrative contracts) do not belong to the same legal branch in countries with a francophone
legal tradition “de tradition francophone”, as the activities of legal persons subject to public law
are subject to exceptional rules that differ from private law persons, because they aim to give
priority to the public interest at the private interest’s expense and because arbitration is a
consensual and equal means to settle contractual disputes within the framework of private law .
However, the issue of countries’ acceptance of arbitration as a means of resolving disputes in
administrative contracts has gradually evolved in light of the economic relations’ expansion
between nations, the development of international legislation and the transformations in the rules
and principles of administrative law.

Research Importance
We demonstrate this research’s importance in the following:

1. The resort to arbitration in administrative contracts does not conflict with the principle
of the country’s legality and sovereignty whenever there is a clear legislative organization that
ensures a balance between the public administration’s interest and the contracting parties rights’
protection.

2. The national legislator's identification of clear and effective mechanisms for the
amicable settlement of disputes in line with its international obligations shall enhance confidence
in the country’s administrative and legal system. This confidence is directly proportional to the
willingness to make contracts with the administration by motivating investors to enter into
projects with state entities with confidence and safety.

3. Filling the legislative vacuum in the provisions of arbitration in administrative contracts
through clear legal rules shall make it an effective means of resolving disputes quickly and
efficiently away from judicial procedures, which makes contracting with the country more
attractive for the existence of a stable legal environment.

Research Problem
The research problem is represented in the following axes:

1. The existence of a large legislative vacuum in the Public Contracts Law No. 87 for the
year 2004 and the Government Contracts Implementation Instructions No. 2 for the year 2014
regarding the arbitration agreement in administrative contracts, which makes it very difficult to
determine its concept, scope and types, thus it is forced to return to the general rules of arbitration
in the Civil Procedures Law No. 83 for the year 1969 to fill this vacuum, which contradicts the
privacy of administrative contracts.

2. Legal ambiguity in determining the legitimacy basis of national or international
arbitration in administrative contract disputes and the harmonization mechanism between
national and international laws, which affects the validity of resorting to it in some cases.

3. The absence of legal rules that determine and regulate the conditions for the arbitration
agreement’s validity in administrative contracts from the formal and substantive aspects.

4, The absence of legal rules that regulate the arbitration’s effects decisions in
administrative contract disputes, which leaves room for explanation and interpretation regarding
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determining the binding force of those decisions and weakens confidence in their enforceability
among the contracting parties, which reflects negatively on the investment environment.
Research Objectives
The research aims to:

1. Monitor legal gaps by revealing the manifestations of the legislative vacuum in the
arbitration’s subject in administrative contract disputes.

2. Review the laws and instructions of administrative contracts and analyze their texts to
understand the impact of the legislative vacuum on the legality of settling administrative contract
disputes in Iraq through arbitration.

3. Create a comprehensive and clear legislative system for arbitration in administrative contracts
that is distinguished from what it is in private law contracts, to achieve legal stability in the
management of those contracts and resolve disputes related to them quickly and fairly; as well
as, to enhance the country’s reputation in the field of investment.

Research Hypothesis
The research is based on proving the validity of the following hypothesis:

(There are clear manifestations of the legislative vacuum in the Iragi law on the amicable
settlement of administrative contract disputes through arbitration due to the lack of a respective
law, which necessitates the legislator to intervene by enacting the arbitration law in
administrative contracts to provide a legal framework for resolving disputes amicably more
flexibly, quickly and effectively and in a way that contributes to improve the national work
environment and enhancing confidence in bringing investments to it, in line with international
standards and obligations).

Research Methodology

The research methodology shall be descriptive and analytical, as we shall describe the matter
under study by reviewing the texts of the current laws and instructions related to arbitration in
administrative contracts to reveal the manifestations of the legislative vacuum in them and then
analyze those texts and evaluate them to reach legal solutions that contribute to filling this
vacuum.

Research Plan

We shall divide the research into five axes:

Arbitration Concept

Arbitration Types

Arbitration’s Legality Basis in Administrative Contract Disputes

Arbitration’s Validity Conditions in Administrative Contract Disputes

® o 0o T ®

Arbitration Verdict’s Effects in Administrative Contract Disputes
Arbitration Concept

Avrbitration is generally understood in all legal systems as a special means of resolving disputes.
the French jurist Henry Motulsky has devoted an article on the legal nature of arbitration: "
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Arbitration is a special justice of impairment origin, granting a person authorized by law to
adjudicate a legal claim.", while others described their concept of arbitration as “Means of
settling disputes represented in referring them to normal persons who have no status other than
that they have been chosen by the parties". Professor David Reny sees a much broader definition
of arbitration, as he considers it “A technique aimed at finding a solution to a question relating
to relations between two or more persons, by one or more persons - the arbitrator(s)- who obtain
their powers from a special agreement and render their judgment on the basis of this agreement,
without being appointed to this task by the State". Some went to a contemporary or sophisticated
definition of arbitration by saying "Arbitration is private justice, where a third party is
contractually assigned to settle a dispute and performs a judicial task ", and “Arbitration is a
judicial means of settling disputes without interference from the government judge; it is an
alternative means that may be likened to a type of "private justice" that distinguishes it from
characteristics that differentiate it from other means of settling disputes or regulating contractual
relations. Arbitration is characterized by a dual nature; it is contractual and judicial and there is
a mixture between the two elements. All of this is based on the will of the parties that appear
through the arbitration agreement , while others believe that the term arbitration includes two
meanings, one of which is the agreement of the parties to the contractual relationship to present
the dispute to a neutral party other than the judiciary, whether before or after the dispute’s
occurrence, for the purpose of resolving this dispute, while the second meaning is the work
carried out by this neutral party according to a specific system for it in advance or as determined
by the disputants, in order to resolve this dispute to reach its actual resolution and by combining
these two meanings, the meaning of arbitration is achieved . National laws are often keen to
develop a definition of arbitration, whether within the framework of public or private law, and
the Iraqgi legislator has not developed any definition of arbitration, whether within the scope of
the Civil Procedure Code No. 83 for the year 1969 or within the scope of the Public Contracts
Law No. 87 for the year 2004 and the Government Contracts Implementation Instructions No. 2
for the year 2014, as the Law No. 87 or the year 2004 did not contain an explicit text dealing
with arbitration as a means of settling disputes related to administrative contracts , while Article
(8/11/A) of the Government Contracts Implementation Instructions No. 2 for the year 2014
referred to the resort to arbitration in the event of failure to reach an amicable agreement
(consensus) between the contracting authority and the contractor. We consider that the lack of a
legal definition of arbitration represents a prominent manifestation of the legislative vacuum that
is reproached by the Iraqgi legislator in organizing this issue, since this vacuum makes the nature
of arbitration tainted with ambiguity and lack of clarity for the parties to the contract and even
for arbitrators or arbitral tribunals, knowing that this is a fundamental issue that cannot be
ignored by the legislator, as it contributes to determining the legal nature of it accurately and
distinguishes it from other means of amicable settlement such as conciliation, mediation or
negotiation; as well as, it helps to determine the scope of arbitration by setting the legal basis for
it, which gives it clarity, which helps to organize it duly and appropriately.

We believe that arbitration in administrative contracts should be subject to legal restrictions
decided to protect the public interest and ensure compliance with the mandatory rules in
administrative law and we believe that the significance of arbitration in public law does not differ
from it in private law in terms of being a means of settling disputes without resorting to the
judiciary. We can define arbitration within the scope of public law as a voluntary agreement
between the administration and the contractor or an obligation under the law that imposes resort
to arbitration to settle the dispute. It is implemented in accordance with the conditions and
procedures regulated by the applicable law or in accordance with what was agreed upon by the
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parties in the contract and without prejudice to considerations of public interest at any stage of
the contract as long as it depends on the existence of this voluntary agreement or legal obligation
for the administration and the contractor. It ends with the issuance of the arbitral ruling that
determines how to settle the dispute and has the same binding force on the contracting parties as
a judicial ruling has the same force as a final judgment within the limits of the administrative
dispute that has been resolved .

Arbitration Types

We distinguish between the arbitration types according to the angle from which it is viewed
according to different criteria: in terms of the arbitration scope (national and international), in
terms of the mandatory arbitration (optional and compulsory), in terms of the arbitration body
(individually and institutionally), and in terms of the arbitration board (traditionally or
electronically).

National Arbitration & International Arbitration:

Countries often tend in their legislation to adopt the system of double or bilateral arbitration “Le
dualisme des régimes " and national arbitration is arbitration that takes place in accordance with
the provisions of the national law of the parties to the dispute and within the scope of their state.
It is subject to legal regulation originating from all internal procedures and rules made by the
national legislator and there is no foreign element in the dispute. In addition, national arbitration
is related to internal contractual relations in all its subjective elements subject, parties and reason
. Despite the adoption of the Iragi law of national arbitration, it did not know or regulate its rules
for administrative contracts and only adopted the general rules of arbitration in accordance with
the Civil Procedure Law No. 83 for the year 1969 or in accordance with the procedures specified
in the tender or contract . However, since the nature of administrative contract disputes and their
objectives differ from the nature of private law contract disputes and their objectives, leaving
the regulating on the national arbitration for the terms and conditions of the tender without a
specific legal system and its variation from one contract to another raises many problems,
including those related to ambiguity in the rights and obligations that arise from the arbitration
agreement and then weaken confidence in the national legal system of arbitration and try to settle
the dispute by resorting to international arbitration, and perhaps the most influential problem
due to this vacuum is the damage to the protection of public money and exposing it to danger in
the event that the arbitration agreement includes clauses that harm the public interest and cause
waste of public money. It should be noted that the distinction between national arbitration and
international arbitration is either determined by national law or an international convention and
this means that the administrative contract in dispute that is settled through arbitration may be a
national contract or an administrative contract of an international nature because of the foreign
elements associated with it. Although it is concluded for its implementation within the country
and is sometimes called economicl development contracts. Iraqi law did not clearly detail the
rules of international arbitration in administrative contracts , as Instructions No. 2 for the year
2014 stipulate that (the contracting authority shall have the choice of international arbitration to
settle disputes in cases of necessity and for major or important strategic projects and when one
of the parties to the contract is a foreigner, taking into account the following...) .

Optional Arbitration & Compulsory Arbitration: Arbitration is divided according to the role of
the will in its establishment into optional arbitration and compulsory arbitration. Optional
arbitration “Arbitrage Facultative" is the one in which the parties to the contract choose to resort
to it without being obligated to do so under the law or a previous contractual clause. They agree
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by mutual consent to refer their dispute to one or more arbitrators of their choice, thus it is
optional, as resorting to it was done of their own free will and they have the choice between
putting the dispute before the judiciary or presenting it to arbitration . On the other hand,
compulsory arbitration is resorted to in some special cases in which the law requires resorting to
arbitration, thus that it is not permissible to resort to the judiciary in these cases only after taking
into account what the legislator stipulated that the dispute must be submitted to the arbitration
body referred to, and if one of the parties files a lawsuit to the judiciary and did not follow the
path of arbitration referred to by the legislator, the other party may insist on not accepting the
lawsuit. It is noteworthy that the lIragi law adopted the optional arbitration system in
administrative contract disputes. As for compulsory arbitration, there is no application within
the framework of administrative contracts since there is no explicit legal text - whether in the
Civil Procedure Law No. 83 for the year1969 or the Government Contracts Implementation
Instructions No. 2 for the year 2014 or even the Investment Law No. 13 for the year 2006. The
parties to the administrative contract are obliged to adopt arbitration to resolve the dispute and
this means that arbitration in the vision of the Iraqgi legislator remains an alternative option to
settle the dispute in accordance with the applicable law.

Free Arbitration & Institutional Arbitration: Free arbitration means arbitration in which the
parties to the contract themselves, in accordance with what the law authorizes them, choose
arbitrators and arbitration rules and procedures away from any permanent center or permanent
institution for arbitration, either institutional arbitration is the one in which the parties to the
contract agree or under the law that arbitration is carried out by a permanent arbitration center
or a national or international arbitration institution. Thus, arbitration is carried out in accordance
with the system of this institution or center and their procedures .

Perhaps one of the manifestations of the legislative vacuum in Iraqi law is the absence of explicit
and specific regulation of the mechanisms of free or institutional arbitration in administrative
contracts. Iragi law has not issued special legislation that determines and regulates institutional
arbitration through the adoption of centers for administrative disputes locally or internationally,
as it is often left to the general conditions of tenders or what is agreed upon within the contract
or under an international agreement. Consequentially, this legislative vacuum shall cause
ambiguity and lack of legal clarity for the administration and the contractor regarding the
regulation of free or institutional arbitration provisions, This shall inevitably affect the creation
of vulnerabilities and gaps that cause an increase in administrative disputes and complexity
instead of resolving them.

Traditional Arbitration & Electronic Arbitration: Traditional arbitration is conducted according
to the traditional means of the arbitration system, with the existence of paper and writing; as
well as, the physical presence of people and listening to them until the arbitration ruling is issued
in the traditional way. As for electronic arbitration, it does not differ from it except in terms of
the means or mechanism used, as it relies on digital technology in its procedure "L'arbitrage en
ligne" . After the widespread use of modern technologies in concluding contracts, the thought
tended to settle them electronically through communication networks without the need for the
movement or presence of the parties to the conflict in one place in order to achieve speed in
resolving the dispute, flexibility in procedures and cost reduction.

In Iragi law, there is no explicit legal text regulating electronic arbitration in administrative
contracts, which calls for finding special rules for this type of arbitration to ensure keeping pace
with technological and digital developments that allow facilitating the resolution of
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administrative contract disputes and promotes safe and fair use in providing quick and effective
solutions to those disputes in line with the requirements of the digital age.

Arbitration’s Legality Basis in Administrative Contract Disputes

Arbitration in administrative contracts is an exception to the general rule; therefore, may not be
resorted to except on the basis of an explicit legal text or when the nature of the contract so
requires . The legality of resorting to arbitration in administrative contract disputes in Iraq is
based on two bases: a national basis related to the internal legal system that regulates arbitration
and determines its controls and an international basis related to international conventions and
treaties certified by Iraq and have become part of internal law. It may be said that the
manifestations of the legislative vacuum in the organization of the arbitration’s internal law in
administrative contracts had a significant impact in weakening the basis of the legality of
resorting to this means in some cases.

Arbitration’s National Basis in Administrative Contract Disputes

There is no unified national basis for arbitration in administrative contract disputes, but there is
a set of legislation (laws and instructions), whose texts include separate and unclear provisions
for arbitration, which represents a manifestation of the legislative vacuum that requires the
unification of those provisions and their detail within one law in order to avoid the legal and
practical problems that arise from this vacuum. These legislations are:

- Civil Procedure Law No. 83 for the year 1969: It is the legal basis for the arbitration legality
in general, as it recognizes arbitration as a means of resolving contract disputes in general, within
the provisions of Article (251) thereof: "It is permissible to agree on arbitration in a particular
dispute, and it is also permissible to agree to arbitrate in all disputes arising from the
implementation of a particular contract.”. We believe that this law did not meet the requirements
of introducing arbitration in administrative contracts to take it as a legal basis in the correct
sense, until the issuance of the Government Contracts Implementation Instructions No. 2 for the
year 2014, the actual application in Iraq did not witness the settlement of administrative disputes
through arbitration, which indicates that the arbitration provisions in the Civil Procedure Law
were not sufficient or appropriate to establish them.

- Dissolved Coalition Provisional Authority Order on Public Contracts No. 87 for the year 2004:
Although this law did not explicitly address arbitration. It allowed the use of "principles of
alternative dispute settlement to the maximum extent possible™ .Perhaps the most prominent
manifestations of the legislative vacuum that made the law marred by ambiguity and lack of
clarity is the lack of a clear definition of alternative settlement and what are its principles; as
well as, the text did not specify or enumerate alternative settlement methods to avoid confusion
and confusion in them (arbitration - mediation - conciliation — negotiation, etc.), and arbitration
did not emerge as a way to resolve administrative disputes under this law until the issuance of
the Government Contracts Instructions No. 2 for the year 2014.

- Government Contracts Implementation Instructions No. 2 for the year 2014: These instructions
explicitly stipulate arbitration, as Article (8) of which referred to the resort to national and
international arbitration in the context of settling administrative contract disputes, and we believe
that the organization of arbitration based on administrative instructions shall make it lacking
solid fixed legal foundations that support it and enhance the confidence of the parties in its
strength, so its provisions are subject to variation, change and diligence. On the other hand, these
instructions did not allow arbitration except in specific types of contracts and within the
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narrowest limits (the most important contracts for works, general contracting and equipment).
Therefore, they exclude from their scope many contracts towards investment and internationally
financed contracts and there are contracts that do not include arbitration concluded by the
administration under the State Money Sale & Rent Law No. 21 for the year 2013. In this matter,
there are clear indications of the restriction of resorting to amicable settlement through
arbitration.

Arbitration’s International Basis in Administrative Contract Disputes

The international basis for the arbitration legality in administrative contracts is derived from the
main sources represented by international treaties and conventions that regulate international
arbitration in general, provided that Iraq certifies it by law and becomes part of its national legal
system . It aims to regulate the provisions of international commercial arbitration in particular
to ensure the implementation of arbitral verdicts in a consistent manner at the national and
international levels. Nonetheless, despite the importance of these treaties and conventions in
organizing international arbitration, we find that the Iraqi legislator did not take into account
when certifying them establishing a mechanism to implement and activate them by incorporating
their texts or principles into national law.

Among the most important of these conventions: Convention on the Foreign Arbitral Verdicts
Recognition & Enforcement (New York Convention of 1958), which Iraq certified by Law No.
14 for the year 2021, according to which contracting states are obliged to recognize arbitral
ruling as binding and implement them in accordance with the procedural rules followed in the
territory in which the decision is invoked and shall not impose on the recognition or enforcement
of arbitral verdicts to which this Convention applies any more stringent conditions or any fees
or charges that are significantly higher than those imposed on the recognition or enforcement of
national (local) arbitral verdicts. The question here is how international arbitration verdicts shall
be implemented in the light of the Civil Procedure Law No. 83 for the year 1969 or the laws
related to administrative contracts if they first suffer from a legislative vacuum in regulating the
arbitration at the national level?

On the other hand, and returning to Law No. 14 for the year 2021, we find that the scope of
application of the agreement was determined according to the type of contractual relationship, "
the agreement shall not be applied by the Republic of Iraq except to disputes arising from
contractual legal relations, which are commercial under Iragi law". Does the agreement mean
that all types of administrative contracts do not apply? We see that the text is tainted by
ambiguity leading to the legislative vacuum and then allowed the meaning of the text and its
interpretation in an extensive manner, which leads to a variation in application according to the
nature of the contract, as it did not specify accurately the criteria that distinguish the commercial
contract from the administrative contract, especially for modern administrative contracts of an
international commercial nature "Les contrats administratifs a caractere international™ in light of
the convergence between management and international trade imposed by the repercussions of
economic globalization on countries .

It is worth noting that there are many important agreements in the field of arbitration, including
the Investment Disputes’ Settlement Convention between countries and nationals of other
countries (Washington of 1965 ICSID), which Iraq certified by Law No. 64 for the year 2012
and the United Nations Convention on Transparency in Treaty-based Investor-State Arbitration
(Mauritius Convention on Transparency) of 2014 and certified by Law No. 25 for the year 2020,
which obliges country parties to apply the rules of UNCITRAL for transparency in treaty
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arbitration including publication of arbitral verdicts. There are also a number of Arab charters
and conventions, including the Arab Commercial Arbitration Convention of 1987, certified by
Law No. 30 for the year 1994.

It is clear to us that international treaties and conventions constitute an international basis for the
legality of resorting to arbitration in Irag, but they need to activate their clauses and integrate
them into national legislation to avoid potential conflict between national and international law,
as arbitration in these contracts is still carried out through the basic general rules to which all
types of contracts are subject, although the specificity of the administrative contract and the
challenges related to it require the existence of a special system in which priority is for
considerations of protecting the public interest, in line with the international obligations imposed
by these arbitration treaties and conventions.

Arbitration’s Validity Conditions in Administrative Contract Disputes

Arbitration is an alternative means of settling administrative disputes, which requires the
availability of formal and objective conditions to ensure its validity and legitimacy . However,
the principal is that the legislator regulates these conditions to protect the rights and interests of
the administration in the first place and then the rights of its contractors, as it is not possible to
deal with these contracts as contracts are treated within the scope of private law, and with the
importance of this issue, Article Eight of the Government Contracts Implementation Instructions
No. 2 for 2014 did not explain in detail, as it mentioned arbitration as a means of resolving the
dispute, but did not indicate the conditions for the validity of resorting to it, whether for formal
or substantive conditions , which created legal ambiguity that would raise legal problems about
the validity of those conditions.

1. Arbitration’s Formal Conditions: which relate to the procedural aspect of arbitration and are
represented in proving the arbitration agreement, determining the place of arbitration, selecting
arbitrators and determining the applicable law.

- Arbitration Agreement Proof: The principle is that the arbitration agreement must be proved
in written form to legalize it and prove it, thus writing is an essential condition for the conclusion
of the arbitration agreement and ensure its clarity and the inevitability of adhering to it .
However, instructions No. 2 for the year 2014 did not stipulate that writing must be a prerequisite
for proving it and did not specify the image or formality in which this agreement appears, so
whether it is part of the original contract or separate from it under another contract attached to it
and did not indicate the provision of oral agreements between the parties to resort to arbitration
in terms of the extent to which they may be relied upon or not to prove the arbitration agreement.

- Arbitration Place: The determination of arbitration place and its confirmation in the agreement
is an integral part of the arbitration process, and is essential to determine the applicable law and
ensure the stability of arbitration procedures, and as the Government Contracts Implementation
Instructions No. 2 for the 2014 did not contain any organization of the arbitration place, whether
national or international, but it did mention (determining the place and language of arbitration)
and (choosing one of the accredited international arbitral tribunals), without stipulating the
procedures governing this issue, which created a legislative vacuum that would cause future
disputes between the parties over the choice of the place of arbitration.

- Arbitrators’ Selection: The Government Contracts Implementation Instructions No. 2 for 2014
did not provide for an explicit rule that sets objective criteria regarding determining the number
of arbitrators, the mechanism of their selection and their qualifications, whether it is a free

posthumanism.co.uk



4888 Legislative Vacuum Manifestations in the Amicable Settlement

arbitration or through an arbitration institution, which shall leave the options open to the parties
to the contractual relationship, which means the possibility of disputes on this issue and its
repercussions on achieving justice in settling the dispute in the event that the arbitrators are
chosen subjectively and without legal control.

- Applicable Law Determination: Each agreement in any contractual relationship must be
governed by a law that governs it and shows its conditions and limits, and the arbitration
agreement is one of the contractual forms governed by this rule and although the Government
Contracts Implementation Instructions No. 2 for 2014 stated that Iragi law is applicable for
international arbitration , it did not mention the competent law specifically and did not develop
a clear mechanism to settle the potential dispute due to the conflict between national and
international laws, which made the text ambiguous and shall undoubtedly open the field wide
for legal problems that shall arise between the parties due to the different laws and how to adapt
them to the nature of the administrative contract in dispute.

2. Arbitration’s Objective Conditions: Since it is decided that the arbitration agreement is a
contract like other contracts, it requires in order to be valid, that it has the foundations of its
existence, i.e. its pillars, namely capacity, place and reason .

- Eligibility: The arbitration agreement is valid only for those who have the legal capacity that
gives them the authority to act in terms of acquiring rights or bearing obligations, whether a
natural or legal person and the Government Contracts Implementation Instructions No. 2 for the
year 2014 did not address the issue of the contracting party’s eligibility as a condition for
concluding an arbitration agreement in administrative contracts and the impact of its default; as
well as the lack of clarity of the legislative position of the extent of parties’ participation
possibility in the arbitration agreement through proxy and authorization.

Due to the dispute nature in the administrative contract and the consequences of the
administration being a public authority that may only be judged through its official judiciary and
national laws, the state system may sometimes require what restricts the administration’s
eligibility to resort to arbitration, especially in contracts of an international nature, through the
need to obtain prior permission issued by another administrative authority higher than it and
arrange a penalty on the administration in the event that it resorts to arbitration without obtaining
permission and no a reference in the Government Contracts Implementation Instructions No. 2
for the year 2014, regarding obtaining prior approval for the arbitration agreement, while it was
more appropriate to organize it with an explicit text since arbitration in administrative contracts
is an exception to the general rule, especially since resorting to international arbitration is a direct
violation of the sovereignty of the country and its sovereign decisions related to administrative
contracts, as facilitating recourse to it in administrative contracts threatens the special nature of
those contracts and violates the guarantees of the public interest to be achieved.

- Arbitrability: The arbitration agreement arbitrability or what is known as "’arbitrabilité”: this
term means the extent to which the dispute may be settled through arbitration, i.e. the cases in
which it may be resorted to, and on this basis the arbitrability is linked to the development of the
general rules of administrative contracts, the arbitration clause is not accepted unless expressly
permitted by law, or not prevented from following it, or deduces its authorization through the
powers granted by law to the authority of the public administration.

The prominent appearance of the legislative vacuum in the Government Contracts
Implementation Instructions No. 2 for the year 2014 is the lack of a clear and specific legal
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regulation of the ability of administrative contracts to arbitrate instead of resorting to the
judiciary . There is no accurate direction of the legislator for disputes that are subject to national
arbitration as the text came with an absolute judgment without restriction, except what it
mentioned regarding the choice of international arbitration to settle disputes in cases of necessity
and major or important strategic projects and when one of the parties to the contract is a foreigner
. However, it did not set the criteria that are adopted to determine the amount of necessity and
the degree of importance for administrative contracts and who is the competent authority to
estimate this issue, which shall affect the validity of a basic condition of arbitration conditions.
This legislative vacuum shall lead to ambiguity in determining arbitrable disputes because the
subject of arbitration should be determined, specific and legitimate, and then these legal
loopholes may be exploited by contracting parties to achieve private interests and gains at the
expense of the public interest, by rejecting or accepting arbitration in some types of
administrative contracts without others to prevent submission to the provisions of a particular
law in the event of resorting to the judiciary.

- Reason: arbitration finds its reason in the agreement of the parties to exclude the submission
of the dispute to the judiciary and delegate the matter to the arbitrators, which is always a
legitimate reason as long as permitted by law and may not be imagined illegality in this case,
unless it is proven that the purpose of choosing arbitration is to evade the provisions of the law
that must be applied if the dispute is settled through the judiciary, due to the restrictions and
obligations it contains to be dissolved from, then the reason for resorting to arbitration is illegal
. The Government Contracts Implementation Instructions No. 2 for the year 2014 did not include
an explicit text in which it is required to indicate the reason for resorting to arbitration as an
objective condition for the arbitration agreement’s validity, meaning when the choice of
arbitration is justified, since arbitration in administrative contracts is an exception to the general
original. So it is imperative for the legislator to determine the fundamental reasons that are a real
justification for considering arbitration as the most appropriate means of settling the dispute in
certain cases required by considerations of public interest, towards the willingness to speed up
the settlement of the dispute to reduce financial costs, thus avoiding the possibility of
misinterpretation and exploitation of this legislative vacuum by the contracting parties to
procrastinate and achieve illegal interests.

Arbitration Verdict’s Effects in Administrative Contract Disputes

Arbitration in administrative contract disputes leads to legal effects for its parties represented in
issuing arbitral verdicts to resolve the dispute and the ratification of this decision by the
competent judiciary.

- Dispute Resolve by the Arbitration Ruling Issuance: The purpose of arbitration is to settle the
dispute and the arbitral ruling may be effective as soon as it is issued, as is the authority of the
res judicata, like the judgment issued by the judiciary, according to which a final solution to the
dispute is found and cannot be re-presented to the arbitration body that issued it again . However,
despite the fact that the Government Contracts Implementation Instructions No. 2 for the year
2014 acknowledges arbitration as a means of settling disputes, it did not accurately regulate the
effects of the arbitration ruling and its authority for the parties to resolve the dispute, and the
need to take into account the administrative dispute’s subjectivity, which may allow the
administration to refrain from complying with the arbitral ruling, especially for international
arbitration verdicts that may affect the country’s sovereignty and public order, which represents
a serious manifestation of the legislative vacuum that requires careful legislative treatment, as
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the lack of a clear legal text showing the legal force of the arbitral ruling in administrative
contract disputes may push one of the parties to refrain from implementing it under the pretext
of the lack of a law basis that requires the binding authority for it. This would weaken confidence
in the effectiveness of this method of settling disputes and the extent of its seriousness since
there are no sufficient legal guarantees to resolve the dispute through the arbitration ruling.

- Judiciary Ratification on the Arbitration Ruling: The arbitration verdicts themselves are not
enforceable until after their ratification by the official judiciary in the country and the order is
issued by it to implement them, and some justify this saying that it is a realization of the
legislator’s will to control the arbitration decisions from the formal and objective aspects to
avoid that the arbitration ruling has been issued contrary to a provision of the law, and at the
same time gives it the force of the executive bond that the official judiciary guarantees its forced
implementation . This task is often entrusted to the jurisdiction of the administrative judiciary.

It is worth noting that the Government Contracts Implementation Instructions No. 2 for the year
2014 did not set the provisions on the issue of certification of arbitration verdicts, thus the text
did not mention about the extent to which certification and procedures must be certified and the
extent to which it can be objected to, while also not specifying the competent judiciary for
certification. However, the practical reality indicates that the certification of the arbitration
ruling is linked to the decision of the judge of the Court of First Instance pursuant to the
provisions of Article (272/1) of the Civil Procedure Law No. 83 for the year 1969, which is
subject to consideration , as we believe that the arbitration verdict should be certified by itself
without the need for judicial certification if there are strict legislative restrictions that ensure the
public interest’s protection. The purpose of settling the dispute amicably through arbitration is
to adjudicate it as soon as possible away from the litigation procedures and that the legislator
when it adopts arbitration means that it has considered it a way to resolve disputes away from
the courts and there is no need to impose judicial control on it, especially since the idea of
certification stipulated by the law is not limited to the formalities of the issuance of the arbitral
ruling only , but shall interfere with the content of the decision and its consequences and shall
have the authority to cancel it or adjudicate the dispute itself if it is valid for adjudication, which
means returning the parties to the dispute again to the corridors of justice, where the judiciary
shall have its final word, which shall reduce the effectiveness of arbitration and weaken
confidence in it. However, if this ratification is necessary, it is not permissible to involve the
civil judgement as the administrative judgement is the worthiest of protecting the public interest
and promoting the rule of law.

Conclusion

It has been proven to us, beyond any doubt, the inadequacy of current national legislation in
organizing arbitration as an alternative friendly means to resolve administrative contract disputes
and that the manifestations of the legislative vacuum in legal texts may reflect to us a deeper
problem that exceeds the mere shortcomings or lack of those texts, which is the lack of clarity
of the legislator's philosophy of the idea of resolving administrative disputes by arbitration, as it
oscillates between the concerns of national sovereignty and its attempts to adhere to the
traditional concepts and principles of administrative contracts by limiting the effectiveness of
this means. Between what is imposed on it by international laws and the urgent need to keep
pace with the international community and enact legislation in harmony with its international
obligations, in light of the economic transformations taking place in the countries of the world,
this ambiguity in the legislative position made the legislator's vision suspended between the need
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to consider arbitration as an exceptional means of resolving disputes in administrative contracts,
in order to preserve the principle of the country’ sovereignty and the separation of powers, and
its response to the requirements of economic reality and the willingness to make the country a
suitable environment to attract local and foreign investors and motivate them to contract with
the administration, which greatly affected its legislative role in this matter. Nonetheless, instead
of drafting an integrated law in which arbitration is clearly adopted to achieve a balance between
these two visions, the legislator went to set sporadic rules vague and inconsistent applicable to
certain administrative contracts and excluded others from them or cut provisions from civil laws,
which embodied private interests without taking into account the nature of administrative
contracts, contributing to weakening the role of this means and reducing its effectiveness to a
large extent.

We believe that the choice of arbitration as a means of settling administrative contract disputes
has its advantages in addition to the reservations contained therein. But, perhaps, there is a
boundary that the legislator may set between achieving these advantages and the reservations
associated with it, through the enactment of a comprehensive law for arbitration in
administrative contracts that ensures a balance between the public interest’s protection and the
country’s sovereignty protection, and the requirements of achieving economic development and
encouraging investment by making the resolution of administrative contract disputes more
effective and flexible, which is what we hope the Iraqgi legislator shall give attention to.
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